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"HEFFERNAN, J. We review two 'separate dec;sions of
the Court ¢f Appeals. Because the cases arose out of the same
incident, present substantially the same questionsiof law and
fact, and by direction of this court were argued on the same
day, we consider it appropriaﬁe to consider the'reviaw of the
decisions of the Court of Appeals in a single opinicn.

Both cases involve discharges of ‘police officers of
the City of Milwaukee. In each case, after interrogaﬁion in
the police headgnarters, the two police officers, Gail A. Quade ,
a female officer, and.Timothy J. Oddsen, a male officer, con-
fessed to sexual intercpurse, each with the other,'on three
separate occasiqns; Following the interrogation, Chief
Harold Breier of the Milwaukee Police Departmént directed the
digcharge of each of the officers, and pursuant to sec. 62.50 (13
Staté., he filed a complaint with the Board of Fire and Police
Commissioners sétting forth the reasons for the dischérge. In
his notice to the board,'he'épecifically stated that Gail Quade
and Timothy J. Oddsen had failed to conform to the adultery
statute, sec. 944,16, Stats.

Pursuant to the statutes, Gall A. Quade énd Timothy J.
oddsen took separate .appeals. The board conducted separate
hearings and affirmed the chief's action in respect to each
of the officers and directed theilr discharge.. Appeal was then
taken separately by each of the police officers to the Circuit
Court for Milwaukee County.

In respect to Gail A. Quade, the Circuit Court for
Milwaukese County, WILtIAM A. JENNARQ, Circuit Judge, affirmed
the order of the Bbard of Fire and Police Commissioners by an
order dated January 8, 198l. The Court of Appeals by unpublished
opinion dated Pecember 23, 1981, afiirmed the order of the

circuit court approving the discharge.



Oddsen also took an appeal from the order of the
Board of Fire and Police Commissioners. Oddsen's case was
heard in the Circuit Court for Milwaukee County, JOHN E.
MCCORMICK, Circuit Judge. That court on September 15, 1980,

_ reversed the order of the Board of Fire and Police Commissioners.
Appeal was taken by the bdard to the Court of Apmeals. The
Court of Appeais, by unpublished opinion dated June 23, 1981,
reversed the circuit court and reinstated the discharge order

of the Milwaukee Board of Fire and Police Commissiconers.

In respect to each of these cases we acceptéd review
on petition of the police officers. We review the decisions of
the Court 6f Appeals; and in each case, we reverse the Court
of Appeals and direct the reinstatement of each of the police
officers without prejudice and.without loss of entitlement to
pay for the pericd since discharge. The Causes are remanded to
the respsctive circuit courts for the purpose of caléulating
the pay %o which each of the officers is now entitled, after
making a determination of whatrearned income each of the officers
has accrued during the period of suépension, which income,
if any, shall be an offset against the liability of the city
for the pay the officers would otherwise have accrued during
the ﬁeriod that runs from the date of their discharge, April 11,
1578, to the date of reinstatement.

Numerous issues are posed in each of these cases. We
find it unnécessary, howeaver, to resolve all the issues, because
we find controlling in each case the same dispositive issue--
that the confessions extracted from Quade and Oddsen, as a matter
of fact and law, were coerced, involuntary, the result of denial
of due process, and contrary to. fundamental principlé§ of
decency and fair play. Becauss we set aside each of these
confessions in theiyr entirety, there is no evidence whatsoever

to support the decision of the board; and, accordingly, we need



not decide whether the board, in making its decision on the
basis of the preponderance of the evidence, rather than upon
the basis of clear and convincing evidence, committed error

in determining misconduct when the underlying conduct was
alleged to be criminal. Here, there was no evidence in respect
to the guilt of either Quade or Oddsen in the posture in which
the Board of Fire and Police‘cbmmissipners decided the two
cases other than that céntained in:the coerced confessions.

It should be'noted that no chargé was filed in respect to.any
conduct at Officer Quade's house'on March 22, 1978. All the
charges stemmed from information revealed in the coerced
confessions. |

T We recount the facté as fevealed by the record. gGail
A. Quade was a woman poliCe officer and, at the time of her
‘discharge, had been an officer for approximately tw6 and one-
half years. She was twenty-three yéars of age. Timothy J.
Oddsen had been with the force for approximately nine years.
From the record it appears thét each of them worked out of the
same &istrict'heédqﬁarters, and on occasion Quade was assigned
‘to duty with Oddsen. Officer Oddsen was single. Officer Quade
was married to Richard Quade. The record indicates that the
Quades were estranged. A divorce was contemplated, but the
actual departure of Richard Cuade £rom the couple's home had
occurred only a day or.ﬁwo bafore the March 21-22 incident.

On March 21, 1978, after Officer Quade completed the
work of her shift at appﬁoximately 12 midnight, she invited
several off-duty police officers to a party at her home.
Oddsen was not invited bv Quade, but was called by a fellow
police officer and arrived later, By 5:30 a.m., all except
Oddsen and Gail Quade hzd left the home. Those two had break-
fast in the early morning hours. According to the police

records, Richard Quade, Gale's estranged hushand, stopped at



'the.house to éee whather Gail needed anything. He said that
he found Oddsen and Gail in bed. . Richard Quade, who was not a
police officer, went to the phone and called éolice headquarters
and used the code meaning "an officer needs assistance," The
response must have exceeded Richard Quade's wildest-expecta-
tions, for within ﬁinutes 10 équad cars and at least 20 officers
were at the Quade home.l/ At the time the sguad cars arrived,
both Oddsen and Gail Quade were fully dressed.

Shértly thereafter, at approximately 8 o'clock,
- Oddsen and Gail Quade were taken to the héadquarters of the
Fifth District, and each was separately interrogated by more
senior officers. About the time the police arrived at the Quade
home, Gail Quade became ill and vomited blood. She called her
doctor and told him of her condition and made an appointment
for that morning at 10 a.m.

Upon axrival at Disﬁrict Station 5, she was guestioned
about her off-duty conduct. Although she told the sergeants
who were interrogating her thai; she héd made an appolintment
with her own doctor, and although thevy knew that she was com-—
plaining about vomiting blood, she was not allowed ko leave
in order to keep the appointment with her own physician. She

was instructed to submit to the investigation or be subject

1/ Puring tha hearing it sppeared that the police witnesses
gauged the enormity of the accused officers' offense by the
response of the police department as a result of Richard
Quade's misuse of a police department code. The fact that
many officers and a large amount of eguipment of the
Milwaukes Police Department were diverted from useful duties
can hardly be blamed on either Gail Quade or Oddsen. It may
well be that the police department felt impelled, because
of the publicity that ensued as the result of Richard Quade's
call, to bring charges. The public relations aspect of these
proceedings is apparent in the board hearings. E.q.,
although it was acknowledged that Oddsen was an outstanding
officer, the board concluded that his usefulness was impaired
because of "media" attention. Also, Gail Quade was judged,
not solely on her conduct, but because it appeared to the
board that her conduct cast discredit upon their attempts
to have more women on the force. In respect to both officers,
blame was assessed for reasons extraneocus to the conduct.



to further charges. It is undisputed that she knew that her
failure to answer questions could result in her discharge.

A+ about 10 a.m. she gave a statement in which she
admitted no wrongdeing. Under the scrutiny of her interrogators,
she called her doctor again, telling him that she could not
leave the police station, and a new appointment was made for
2:15 p.n.

There is evidence .in. the record adduced at the hearing
before the Board of Fire and Police Commissioners that indicates
that, following her first statement, one of.the'interrogating
officers tore up some of the sheets of Gail.Quade‘é statement
which he thought were false and kept those he considered useful.
He indicated to her that she would stay there until she gave
the information which the interrogators thought to be truthful.

At around 10 a.m., Duade again vomited blood, and she
reported this to Sergeant Parys. t about 2 p.m., Quade was
taken to the First District Central Police Headquarters; and
there, apparently, Lieutenant Starke took charge of the interro-
gation. He was told by either Sgt. Parys or Sgt..ﬁccher that
Quade was spitting up blood. Quade told Starke that she had
an appointment with her physician at 2:15 p.m., but when she
asked Lt. Starke for pérmission to see her own physician, he
said, "We'rs not throuéh with you yet. When we‘rewdone, you
can go." Lt. Starke, however, allowed Quade to call her-doctor.
Her conversations with her physician were always made in the
presence cof one or more of the interrogating police cofficers.
She told her physician that she had continued to vomit blsod,
had very severe stomach pains, and was very nervous and upset.
Her doctor then said he would see her later in the aftexncon if
she at that time would be able to leave the police headquarters.
At or about the time of this phone call, Lt. Starke teold Quade

that, if she wanted o go to a hospital or see a doctor, he



would stop the interrogation. He said at the heariné before
the Board of Fire and Police Commissioners that he wés-very
conscious of her physical condition. Quade 'told Starke that
she wished to see her own doctor. It was very clear from the
testimony'that; at no time, did Lt. Starke acquiescé in Quade's
request to see her personal physician, who was familiar with
hexr condition; He merely said that she could go to a hospital
or see a doctor.  He'stated that ‘she could see hex own doctor
when the police were finished with .her.

Qﬁade testified fﬁat she vemited during the afternoon,
and she said that she had severe stomach pain during the entire
pericd of guestioning.

At 5:45 p.m., aftér approkimately ten hour§ of ques-
tioning, Quade gave a statement in which-She-admitted to having
intercourse with Police Officer Oddsen while off duty. During
the course of the taking of a verbatim stétement at about 5:45
or 6 o'clock, Quade denied having intercoﬁrse with dﬁdsen that'
morning. She dia admit, however, to having intercdurse on
three earlier dates. Lt. Starke asked such "narrow" job-related
questions during the ¢ourse of this interview as, "During any
of these affairs, did Oddsen use protection,” "Did you have
any contraceptives or a pill," and "Could there have been a
possibility of your becoming pregnant."g/

After being guestioned for twelve hours, Quade was
allowed to leave shortlvy after 7 p.m. While she was on her way
home, being driven by police sergeants, they were ordered to
return her to the central police administration offices. She
was returned for a purpose that is not made clear in the record
nor was it made clear te her. . She was finally permitted to

return home after fourtesn hours of custody and confinement.

2/ The right to intarrogate a police officer is limited
to "questions specifically, directly, and narrowly relating
to the performance of his official duties . . . within the
scope of the specific duties . . . ." Spevack v. Klein,
385 U.S. 511, 519 (1967}, Fortas concurring.




Accordingly, the statements which the police officers
extracted from Quade were the result of approximately fourteen
hours of interrogation, duriné which time Quade complained of
-severe stomach pains and the‘vomiting of blood. buring the
interrogation she_was‘permiﬁted to call her doctor four times
to make appointments to see him; but each time, when the time
for the appointment came, she was told by the intefrogators'
that she could not see her doctor until they were finished with
her. Officer Quade knew that her failgre_to reséond‘to the .
guastions could result in her discharge; and when she wrote hex
initial statement, she was told she would have to wgite ancother
report--a report which would conform to what the police officers
‘believed to be the truéh—-unless she wished to ke subjected to
additional discipline.

At the time Qddsen and Quade were brought to police
headgquarters, Oddsen asked for a_lawyer_or.a representative of
the policemen's union to be present during the intérrogation."
In Quade's hearing before the Board pf Fire'and Police Com-
missioners, Oddsen stated this reguest was made not_only for
himself but also for Officer Quade. Officer Quade did not ask
for a lawyer or a representative of the policemen's union until
late in the aftef%oon, and that request was denied. Although
it was made clear to Officer Guade that their interrogation
focused ﬁpon adultéry,_at no ﬁime was she told of her fifth
amendment rights against self-incrimination nor was she told
that any statements she might give during an interrogation under
the duress of possikle job loss for failure to answer could not
be used in a c¢riminal proceeding.

Oddsen was brought to the police headguarters at the
same time as Gail Quade. He‘immediately asked, as recounted
above, for a lawyer or representative of the union. This

request was denied.



Oddsen told the interrogating officers that he was
extremely tired, that he had not slept.for two. nights, and
it was his assertion near the end of the interrogation that he

:had not slept for forty-seven hours. Nevertheless, he was
cdirected to write a reporf of the morning incident. At 9 a.m.,
Oddsen wrote ﬁ report which his iﬁterrogators believed to be
~untruthful, and he was told that he would bé punished for filing
-an.untruthful report.: In the first statement given, he denied
that he had ever had séxual intercourse with Officer Quade.
After writing this initial report, Oddsen again reguested
representétion, whi&h‘was again deniéd. He wasz told that, if he
left without satisfying his interrogators, he would face addi-
tional disciplinary action. _Early in the afternoon, Oddsen was
taken to the downtown police headquarters,.where he was tola

by Lt. Starke he would have to give a statement. Aéain his
request for counsel or representation was denied. Oddsen stated
that he was physically and menﬁally exhausted and unable to
answer any more quéstions. Névertﬁeless, he was directed to
write additional statements.

At the hearing before the Board of Fire and Police
Commissioners, Lt. Starke was asked ébout‘the conditions sur—
rounding Oddsen's interrogation at central headguarters. He
stated that Oddsen alleged that he had been without sleep.for
forty-seven hours, but he said he examined Oddsen closely an&
felt that he was coherent in his answers. He acknowledged that
Oddsen, despite the request, was not allowed counsel, and he
asserted that his purpose for interrogation was merely an
emplovee investigatory matter and that, had a felony charge
for adultery been contemplated, the interrogation would have
bezen by the vice squad. He 4id éay, however, that he was aware
that a felony charge for adultery could result. He acknowledged

that Oddsen was told that he would not be allowed to leave until



he satisfactorily responded in a stenographically reported
verbatim statement. |

Cddsen contended that, during the period of time he
-was at the police headquarters, from approximatgly 8 in the
morning to 8:45 at night, he was not offered any food, and ﬁhe
-only thing he had to drink was a cup of coffee at akout 10 a.m.
~During this period, during.é respite in his interrogation, he
said he saw Gail- Quade go into a waéh_room and ‘heard her vomit.
- He stated that, before each statement waé regquested of him, he
asked for counsel. He was denied the right to make any phone
calls. . .

Lt. Starke testified before the board that, in fact,
:0ddsen was offered food. " Oddsen told the commissibners, however,
that he was offered food so late in the day that at that point_
he was not interested in food and couid not have eaten.

The verbatim stenodgraphically reported staﬁément of
Oddsen was given  in response to Lt. Starke' questions at about
6 p.m; Officer Oddsen was asied abdﬁt what:happened-that
mbrning at the residence of Police Officer Gail Quade. Officer
Oddsen responded by saying that he had not had any sleep for
forty-eight hours and he would like someone present from the
union to represent him, either one of the officers of the
union or Attorney Kenneth Murray, therlegal representative of
the police officers uniﬁn. He was told that the rules did not
allow representation. Officer Oddsen stated that he knew that
he was bkound by the rules of his emplovment to answér questions
put to him.

He denied having intercourse that morning with
Officer Quade, but finally he did admit to having iﬁtercourse
with her on three occasions, the first being on Christmas Eve

of 1977. Two other instances of intercourse were acknowledged.

‘_19_



With the same assiduity for probing inte facts that narrowly
and directly are within the scope of official duties of sub-
‘ordinate officers that he displayed in interrogation of
Officer Quade, Lt., Starke asked Oddsen, "Any sodomy?"

Oddsen was released at about 8:45 p.m., after being
questioned in excess of thirtsen hou:sf |

While the two police officers were being interrogated, .
an identification sguad was sent to the Quade home in an attempt
to deétermine whether Oddsen'S'fingerprints could be found in
the bedroom or bathroom. No fingerprinﬁ identification was
made. However, a T-shirt was found in the bedroom, which
Oddsen acknowledge& was his. Dufing the course of his interroc-
gation, although denying intercourse with Gail Quade on that
day, he admitted that, because of his fatigue, he had gone to
bed wearing only his undershorits and socks and had slept only
about fifteen minutes prior to the advent of the indignant
Mr. Quade.

Duriﬁg the entire interrogation of Oddsen, it was
clear that the investigation was ceﬁtered on whether Oddsen
and Quade had committed adultery. Oddsen, like Qﬁade, knew, anﬁ
in fact was told, that the failure to answef questions truth-
fully could result in being discharged from the police forcé.
Cddsen, like Quade, knew that the commission of the sexual acts
could result in criminal prosecution. During the course of
these interrogations, neither of them was told that they had
a fight not to incriminate themselves, nor were they told that,
were they to make a statement under the duress of the possi-
bility of losing their jobs, they were afforded immunity from
prosecution by operation of law.

The record at the hearing before the Board of Fire
and Police Conmissioners shows that, on the basis of the state-

ments given by the accused officers,‘the police department
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attempted to hdve the distriet attorney's office commence
prosecution for adultery against both Quade and Oddsen. This,
the district attorney's office refused to do. During the
course of the hearing befofe £h¢ boérd in respect to QOddsen,
the deputy district attorney testified that adultery was not
being prosecuted by the dlstrlct attorney's office.

PollOWLng the_uaklrg of these statements from Oddsen
and Quade, Chief Breler discharged both of them, and each took
separate appeals to the Board of Fire and Police éqmmissioners.
The complaint against Oddsen by Chief'Breier alleged that Oddsen
violated department rules which reguire fhat: V

"Members of the police force . . . shall conform to,
abide by and enforce all the criminal laws of the State of
Wisconsin and the ordinances of the City of Mllwaukee of which
the Department must take cognizance . . . .

Because Qfficer Oddsen had engaged in intercourse with
Gail Quade, Chief Breier alleged that thé dismissal of Oddsen
from the department was required.

The complaint against Quade was similar in that it
alleged that Officer Quade engaged in sexual intercourse with
Oddsen. In addition, it alleged that, on New Yéarls Eve,
January 1, 1978, she had knowledge of an unauthorized party at
the Police Academy and failed to notify her cowmmanding officer.
This, the chief of police alleged, subjected Gail Quade to
discipline for disobedience of orders. This latter allegation
on the face of Breier's complaint is insufficient, because
there is not even an assertion that the alleged conduct was in
violation of a rule or in violation of an order. The only
allegation is that there was no authorization for the party.
Moreover, the only procf in respect to Quade's knowledge of
the New Year's Eve party or her conduct in respect'thereto is
contained in her statement given under duress.

Numerous issues wers addressed in both appeals to

the Board of Fire and Police Commissioners. The only evidence
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of misconduct before the board in respect to either Quade or

Cddsen was derived from the statements taken during their
interrogation on March 22. We conclude that all of the informa-
tion thus adduced was7involuntary, coerced, in violation of
their constitutional rights of due process, and, accordingly,
was untrustworthy and requirea to be excluded from the evidence.

It is, of éourse, the law that superiors in a police
force may gquestion a subordinate and ask:

. . guestions specifically, directly, and narrowly

relating to the performance of his official duties as dis—

tinguished from his beliefs or other matters that are not
within the scope of the specific duties . . . ." Spevack v.
Klein, 385 U0.S. 511, 519 (1967}, Fortas concurring.

At the very outset, one who peruses the recdrd is
struck by the fact that the accused police officers here
involved were off duty and, in fact, are referﬁgd to in the
brief of the Board of Fire and Police Commissionexrs as "off-duty

police officers." Moreover, the questioning that ensued was

not confined narrowly, directly, and specifically to matters

.within the scope of the specific duties of the officers.

Questions directed to whether the parties used gontraception,
whether pregnancy was likely to ensue, or how the sexual acts
were performed are not the guestions that can be asked by a
public employer. Rather, under the circumstances here, they
smack of the salacious inquisitiveness of a "nosey ?arker."
We, however, do not base our conclusion that both cases must
be thrown out on thé ground thét the police superiors invaded
the constitutional rights of privacy of their subordinates.
Rather, we conclude that the entire course of questioning of
both officers was coercive as a matter of fact and as a matter
of law and resulted in involuntary statements.

It is apparent‘that neither invéstigation was properly
termed investigatory. .They were accusatory. From the very

beglnnmg, it was apparent that the questioning police officers wer



directing their attention to Oddsen and Quade as likely
suspects of adulterous conduct. Their purpose was not merely
investigatory but was to sew up and confirm their preconceptions
" of guilt for punitive purposes, whgther those purposes be
criminal prosecution or the imposition of penalties under the
rules of the police depaxtment.él |

In both cases, Officers Quade and Oddsen were denied
counsel. In respect to Oddsen, the Board oi Pire.aﬁd Police
Commissioners made a specific findiné‘that theres was a
"donscientious" deniél of counsei. No such finding wés made
in respect to Quade, but the evidence adduced at her hearing
showed, at the verfroutSet_of the interrogatioﬁr oddsen requested
counsel for himself and for Quade. .Also, it .is undisputed that
Quade requested coﬁnsel before her vérbatim stenographic state-
ment was elicited. 1If there were a constitutional right to
counsel clearly spelled out, or a statutory right to counsel,
the denial of counsel would end the controversy and result in
a dismissal of the charges. Here, the city contends, there is
no right to counsel. Conéeding, arguendg, that may be true,
that does not mean that the léck of counsel hers did not contribute
substantially to the totality of ¢oercive circumstances.

We conclude that the fallure to afiord counsel was a
coercive factor and contributed'to.the production of involuntary

4/

and coerced statements from both officers.

3/ As pointed out, supre, the chief of police in his notice
of discharge sent to the Board of Fire and Police Commissioners
referred to the conduct as adultery and cited the criminal
law. Sec. 944.16, Stats..

4/ The legislature has provided by sec. 164.02, Stats.,
effective in 1980, that, in cities of the first class, where
there has been a request by a law enforcesment officer for
representation during interrogation and that request is denied,
evidence obtained cannot be used in a subsequent disciplinary
proceeding. While this statute was not in effect at the
time of the interrcgation of Quade and Oddsen, it reflects
the rationale we use here—--that the failure to provide
representation during a coerced iaterrogation is a factor
in the determination of involuntariness.

- 14 -



Additionally, both of the police officers knew that
-they were obliged'to answerAqueStions_or poésibly forfeit the
- property rights in their employment. They were conveyed to
the police station in a squad car and were under c;ose super-
vision for the rest of the day. Both of them were in the
-coercive atmosphere of the police_staﬁioh. The coerciveness

of these surrcundings upon one who is not a police person has

been recognized ih Miranda v. Arizona, 384 U.S. 436 (1966)}.

The coercive'character of those surroundings is perhaps even
clearer to a police officer who is familiar with the technigues
of police interrogation.

Both of the parties stated they were fatigued. Oddsen
stated that he had not slept fqr forty~saveh hours{qalthough
there is evidence that, during that périod,_he dié have a sﬁort
pericd of rest. Quade stated that she had not slep£ for
twenty~four hours. Each qf thém gave Qhe or more statements
which the interrogators qoncludgd-were unsatisfactory, and it
was made clear that neither_would be released until they gave
a statement which satisgfied therinterrogators' conception of
what was the truth. Oddsén alleged he had no food during his
approximately thirteen to fourteen hours of interrogation, and
when he was offered food, it was so late in the day'that he
could not eat. Quade was there for a period of fourteen hours
and was given no food, and the first statement that she gave
was in part torn up by the interrogating sergeant; and there is
substantial evidence in the record of the hoard which could
lead a reasonable finder of facts to conclude that the portion
of the first statement was piéced together with a portion of
a later statement in ofder to present a narrétive that was to
the satisfaction of the interrogators.

in respect to Officer Oddsen, it is clear that the
principal most coercive factoar was his lack.éf sleep, to which

he referred repeatedly.
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During the cou:se.of interfogation, Officer Quade
made four appointments to see her doctor. The time of each
appointment was known to her interrogators. Yet, they refused
"to allow her to see her own doctor, who was familiak with her
case. They did agree that théy would take her to a hospital
‘and have her seen by a doctor, but it was very clear that they
were denying her medicél attention from her own physician.

" 'Much is made by the city of the fact that, upon Lt. Starke's
quéstion, "Do you wish medical attention at this time," Quade
responded, "No, I'll wait." However, Quade had just stated
that she was experienciné discomfort. Moreover, this-statément
was taken at 5:45 p.m., after approximately ten hours of
questioning, and'it was at a time when Officer Quade had finally
given a preliminary statement that satisfied her inquisitors.

" She had already stated that she had indulged in seiual inter—
course with Oddsen. 'Tha police had told her that when she
‘finished her statement she would be released. It is rather
obvious why at this point, with rélease imminent, she did not
demand immediate medical attention.'VCruelly enough, even

affer this statement was completed, she was kept in custody for
approximately another three hours. . .

The right of due process, which is constitutionally
protected, is not limitad to criminal matters. Our constitu-
tion provides:

"No State shéll . ; . deprive any person of life,
liberty, or property, without due process of law . . . ."

U. 8. Const., Art. XIV, sec. 1. -
Public employment is a property right. Board of

Regents v. Roth, 408 U.S. 564 (1972), Evidence obtained by the

denial of due process may not be used in the courts of this
state.
In respect to Quade's case, where she was - 11l and in

pain during the interrcgation, the language of the United States
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Supreme Court in Malinski v. New York, 324 U.S. 401 (1945},

is appropriate. There, the court, discussing the due process
clauée, stated that that amendment to the constitution:

", . . inescapably imposes upon this Court an exercise

of judgment upon the whole course of the proceedings in ordex
to ascertain whether they offend those canons of decency and
fairness which express the notions of justice of English-~
gpeaking peoples even tcward those charged with the most
heinous offenses." At 416-17.

Clearly, the detention and interrogation of Police
Officer Quade was offensive to canons of decency énd‘fairness.
It is shocking to the consciénée_of this court, and it is
shocking and almost inconceivable that a police department
wquld'assume thaﬁ_it could maltreat its own employees in a
manner which it knows would nct be télefated or approved by the
courts, even were the cobject of the interrogafion a person
accused of a heinous crime. Due process,lof course, is required,
not merely for the p:otection‘of the gnfértunate victim of
coercive police tactics, but it is‘necéssarf to.the integrit&
of the judicia; process. Dué process is violated by'éoerced
confessions, because fhey aré-unreliable, and éhould not be
allowed to contribute to a finding of guilt“in a court of law
which attem?ts to base its judgments on trusﬁworthy and reliable
evidence. Moreover, wheré the'tacticé used aie ocffensive and

outrage the public's sense of decency, it is society and

society's standards of fundamental fairness that are offended.

See, Brown v. Mississippi, 297 U.S. 278 {19386); Spaho Ve
New York, 360 U.5. 315 (1959). As Sveno stated:

"The abhorrence of society to the use of involuntarxy
confessions does not tuzn alone on their irherent untrust-
worthiness. It also turns on the deep-rooted feeling that
the police must obey the law while enforcing the law; that
in the end life and liberty can be as much endangered from
illegal methods used to convict those thought to be criminals
as from the actual criminals themselves." . At 320,

We Find the coercive tactics used in raspect to Oddsen

only slightly less offensive than those used in respect to
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Qfficer Quade. We find them less offensive, not because he

is a male officer and she is a female officer, but because,
_clearly, she was i1ll at the time and, irrespective of sex, was
entitled to solicitude, which was ngt_affbrded her, _

' We find in respect to each of them that the circum-
stanées of their interfogation, when considered in their
tqtality, were coercive and rendered the statements unreliable,
uhtrustworthy, and inveluntary, and, abéve all, the products -
of.the denial of due process. While in each case the Board
of Fire and Police Commissioners purported to find the state-
ments voluntary, an examination of the record makes it clear |
that the facts to the contrary are overwhelming.'.GiVing full
credence to the statements of the interrogators, it is apparent
that the expreséed attitude of the interrogating police
officers and theif conduct in light of the circumstances
demonstrate beyond a reasonable doubt that the statements
were of such a nature that to permit their use in the denial
of a property right would contravene the constitutional pro-
tections of the fourteenth anendment.

Additionally, we conclude thaﬁ both of these discharges
must be set aside, because the statements were coerced and
involuntary as a matter of law. It is apparently the contention
of the board that, because high fidelity to duty is required of
police officers, inguisitorizl tactics may be emplo?ed‘to'
determine their fidelity to duty even thdugh elementary con-—
stitutional rights which are afforded to other citizens are
bypassed. If trukth can only be obtained by the denial of
rights, then our entire judicial system, which is based upon
affording due process and a panoply_of‘constitutional rights,
is based upon a premise doomed to failure. |

The arqument is a familiar dne—4that a police officer

may-be discharged for refusal in disciplinary proceedings to
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testify as to his conduct as a police officer. See, Spevack

v. Klein, 385 U.S. 511, 519 (1967); Garrity v. tew Jersey,

385 U.S5. 493 (1967). This is, of course, a correct statement

.of the law, but it is misapplied in Ehe context of these cases.

It has been ;ecognized in Garrityv, supra, and nuﬁerous 5ther
cases that a public officer, a noclice officef, may be interrogated
and his refusal to respond can result in a discharge . for that
very reason. Garritv pointed out, however, that, wﬁeré the
interrogation concerns a matter which is criminal, "The choice
imposed on petitioners was one between self'incriminétion or
jok forfeiture." P. 496. Garrity pointed out that such coercion
renders.a statement taken in such circumstances as being
"infec£ed by the ccercion inherent in this_sqhemé of gquestioning
and cannot be sustéined aé voluntary . . . ." PP. 497-98.

It is clear that Garfitz,_quite ﬁsida frdm the use to
wh;ch the statements or cpnfessions ara to be put, recognizes
the inherent coercion in a situation where a police cofficer, on
one hand, can be fired for not_answering and, on the other hand,
can be prosecuted if he answers and incriminates himself.
Garrity went on to resolve the particular problem presented
therein, where the coerced .statement Qas sought to be used in
a subsequent prosecution. It_held that, where a police officer
faces such a dilemma: |

"{Tlhe protection . . . against coerced stétements
prohibits use in subsequent criminal proceedings of statements
obtained under threat of removal from office, and that it
extends to all, whether they are policemen or cther members
of our beody politic." P. 500.

The representatives of the City of Milwaukee in this
case twist the meaning of Gairitv by acknowledging that a state-
ment taken under thése circumstances cannot be used in a criminal

case because it is coercively viclative of the fifth amendment

rights against self-incrimination, but'they then jump to the



.startling conclusion that it is because it is excluded in a
'criminai.prosecution that ths coerced and inﬁoluntary confession
can be used for other purposes. This is clearly incorrect.
'Eﬂﬁﬁ%’bEcause *the ¢ontession is. coerced-and ‘AnvoluntaryTtHat
1t‘bannot‘be used “E6r 2 crimifal ThEOESEHETON. TEEFIctT EEEETiE
is not used.and cannot bg ussd in a criminal. prosecution.deoes
not‘ﬁake=iﬁ;voluntary and trustwarthy.m Aawa*matter'of law, the
coerced,. 1nvoluntary corfess*ons here extracted may ‘not, under
the~c1rcumstances, be used for any'purpose_

- Subsequent cases shed some light upon the scope and

the meaning of Garrity. In Confederation of Police v. Conlisk,

489 F. 2d 891 (7tthir. 1972), the United States Court of Appeals
considered a situation in which Chicago police officers were
guestioned in respect to certain aliegatiohs of criminal con-
sﬁiracy and corruption. The police‘offidefs in that case were
warnad by the United States Attorney that anyﬁhing they said
could be used against tham. They were alsc aware of the fact
that they could be discharged if they did not make a statement.
In each case the police officers, upon.tﬁe advice'éf counsel,
invoked the privilege and declined to answer. 'The§ were dis-
charged as a result of their failure to respond. The circuit

court of the Seventh Circuit analyzed the Garritv case, supra,

Spevack v.-Kléin, supra, Gardner v. Broderick, 392 U.8. 273

(1968), and Uniformed Sanitaztion Men Associaticn, Inc., v.

Commissioner of Sanitation, 392 U.S. 280 (1968). The Seventh

Circuit Court of Appeals held that the firing of tﬁe Chicago
police officers in these circumstances was unconstitutional.

The Conlisk case points out that, merely to relieve a police
officer, after the fact, of the possibility of prosecution, does
not solve the dilemma with which he is faced while;undergoing
interrogation. The exclusion of the statement in a criminal |

proceeding is nothing more than the exclusion of a coerced
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statement. In the first place, the employee may or may not
. know of his rights to remain silent and to avoid self-
incrimination; and, even if he is aware of that right, he almost
- gertainly dees not know that, under Garrity, as a matter of law,
his response carnnot be used against him in a.criminal case.
Thus, the philosophy .of. Conlisk “is that the.coercive power of
job. forfeiture-should not be-employed-unless it.is. nade.clear
that to speak will not result in criﬁinal.proéééuﬁidn. The
Seventh Circuit Court summarizes its analysis by stating:

"In sum, then, the Gardner and Uniformed Sanitation
Men decisions indicate that a public employer may dischaxge
an employee for refusal to answer whers the employer both asks
specific guestions relating to the employee’s official duties
and advises the employee of the conseguences of his choice,
i.e., that failure to answer will result in dismissal but that

answers he gives and fruits thereof cannot be used against
him in criminal proceedings.” P. 83%4.

In the Seventh Circuit case, becausa the police
officers were not informed théé_any informaticn which they gave
could not be used against them in criminal proceedings, their

discharges were unconstitutional as a matter of law under the

rétionélé of Garritv,. Cerdner, and Uniformed Sanitation Men.

In the instant case, it is clear that both Oddsen
and Quadé kﬂew that they couid be fired if they refused to answer
the questions. It is equally clear that they were not told
‘that, were they to speak, the statements they gave could not
be used against them in a prosecution for adultery. Accordingly,
the statements they gave were barred as a matter of law. Absent
the advice that they could net be proéecuted'on the basis of
the statement given, their statement was the product of a coercive
choice. They were truly between Scylla and Charybdis. If
they did not speak, thev knew that they would be fired; If
they spoke, what they said could lead to prosecution, and
most likely, in any event, to conviction and dismissal from their
jobs. Absent the warning spelled out in Conlisk, these coerced
statements cannot be used. There is no necessity for the

police department or aﬁYone else to ba given authority to granﬁ



immunity from criminal prosecution. Immunity is conferred by
operation of law as determined by the United States Supreme

Cocurt in Garrity. If a statement is taken under these conditijions,
i.e., a threat of job forfeiture, a defendant is given immunity
from prosecution, at least to the extent that the statement'

could be the basis for the prosecutioh. Accordinglf, in thel
instant case, in order to prevent the statement beiné‘e#cluded'
as a matter of law, where its purpose is discipline, it ﬁas
incumbent upon the interrcgating police officers to:édvise:

", . . the employee of the consequences of his choice,

i.e., that failure to answer will result in dismissal but that
answers he gives and fruits thereof cannot be used against him
in criminal proceedlngs. Conlisk, supra at 894

McQuillin, 4 Munlcinal_Coruorations, sec, 12.242,
pp. 292~93, states in accord: ‘

"[Aln employee may be dlsmlssed for refusal to answer
where he has been asked spec1f1c guastions relating- to his
official duties and has been advised that the answers he gives
and the fruits thereof, cannot be used agalnst hlm ln criminal
proceedings."

Because such admonitions were not given here, the
stﬁtement is coercive and invbluntary as & matter of law. It
was a statement given undex duress-and compulsion with no oppor-
tunity to weigh the conssguences of.answering oxr not answering.
Accordingly, even were the conduct of the police inﬁerrogators
in this case not as grossraﬁd degrading as the record shows it
to be; the statements must be excluded as a matter of law.

Inh the absence of these statements, the;e was no proof
whatsoever that either Oddsen or Quade had indulged 'in the
conduct alleged. Moreover, the additional charge brought against
Quade that she failed to report an unauthorized party at the
Police Academy is also dependent upon her own statement and
must be disregarded for the same reason. Independent corrcbora-

tion was so tenuous as to be deveid of any probative value

whatsoever.
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Because we have decided each of these cases on what
are basically due processlgrounds, which exclude the only proof
put forward by the chief of poiice, we reverse and order the
reinstatement of CGfficer Quade and Officer Oddsen pursuant to
sec. . 62.50 {21), Stats., and r=mand to the circuit court for
purposes of computing past dve wages for each of these police
officers.

our focusing, however, on the due process deficiencies
of the interrogation procedure does not mean that we walidate
or accept other contentions made by the city Board of Fire and
Police Commissioners on this review. We have_directéd our
attention solely to the guestion of proof, and we find there
was none, Thus, we do not address ourselves to the guantum of
proof required where the conduét used as a bésis for disciplinary
measures is also a érimé. We have ﬁot addressed ourselves to
that issue, because such determination would be moot in circum—
stances where there is no proof whatsoever,

By the Court.--Decisions reversed and the causes are

remanded to the respective circuit courts, with directions that
the officers be reinstated without prejudice as provided by

the statutes and for the computation of wages due.



